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In recent decades, the number of undocumented immigrants residing in
developed countries has grown significantly. Their nebulous presence
undermines states’ ability to exert control over their populations and
territories. In response, most host states have implemented large-scale
regularizations to legalize undocumented immigrants’ status. Yet we
possess limited understanding of the impact these policies exert on the
states themselves. This article examines the relationship between
immigrant regularization, state capacity, and sovereignty. I argue that
regularizations reveal a contradiction between popular images of state
sovereignty and a state’s actual capacity to wield authority. On one
hand, regularizations facilitate the collection of information, enhancing
taxation capacity, immigration control, and the rule of law. On the
other, by implementing these policies, states concurrently demonstrate
an inability to regulate migration and punish transgressors, thereby
undermining perceptions of state sovereignty. Thus regularizations can
transform states by revealing the tension between ideal images and
concrete practices.
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El numero de inmigrantes indocumentados que residen en naciones
desarrolladas ha crecido significativamente en las ultimas décadas. Su
presencia nebulosa subvierte la habilidad de los estados de ejercer
control sobre sus poblaciones y territorios. En respuesta a lo anterior
la  mayoria de los estados anfitriones han implementado
regularizaciones masivas para legalizar el estatus de inmigrantes
indocumentados. No obstante, poseemos un entendimiento limitado del
impacto que estas politicas ejercen sobre los mismos estados. Este
articulo examina la relacion entre regularizacion de inmigrantes,
capacidad del estado y su soberania. Argumento que las
regularizaciones revelan una contradiccion entre imdgenes populares
de soberania del estado y la capacidad real del estado para ejercer
su autoridad. Por un lado, las regularizaciones facilitan la recoleccion
de informacion que aumenta la capacidad de los estados de ampliar
su base gravable, de controlar a las poblaciones de inmigrantes
vy consolidar el estado de derecho. Por otro lado, al tiempo que
implementan estas politicas los estados demuestran su incapacidad
para regular la migracion y castigar a los transgresores, lo que exhibe
las limitaciones de los estados para garantizar su soberania. Asi las
regularizaciones pueden transformar a los estados al revelar la tension
entre imagenes ideales y practicas concretas.
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In recent decades, the vast majority of developed countries have experienced
significant increases in the number of undocumented migrants residing within
their territories. Persistent structural global inequality, limited legal avenues for
low-skilled migration, a steady demand for cheap and flexible labor, and the
limited capacity and willingness of receiving states to maintain effective border
controls have all contributed to the irregularization of migration (Dauvergne
2008; Engbersen, Guiraudon, and Joppke 2001). Current estimates suggest that
over 40 million immigrants worldwide—illegal border crossers, visa overstayers,
and failed asylum claimants—are undocumented' (International Council on
Human Rights Policy [ICHRP] 2010).

Beyond the public backlash, it has generated throughout Europe and North
America (see e.g., Doty 2003; Lahav 2004; Messina 2007), the presence of
undocumented populations does in fact pose manifold practical challenges to
host states’ capacities to govern their societies effectively. The persistence of large
populations only partially visible to states’ bureaucracies and agents undermines
the latter’s capacity to penetrate and control society, enforce the rule of law,
regulate the economy, devise social policies, and allocate resources efficiently.
Simply put, “when it is no longer clear who makes up the nation, a state’s internal
sovereignty and the existence of the state itself is threatened” (Doty 1996, 122).

The inconspicuousness of undocumented migrants vis-a-vis the state,
however, must not be overstated. Undocumented migrants occupy a wide array
of complex statuses and positions within host states, in-between positions that
are the product of the disjuncture between their legal and physical presence. On
one hand, as de facto residents of the state, undocumented migrants consume
state services (education, health, and correctional services), interact with its
agents (policemen, mailmen, and educators), pay taxes, and in some cases even
register with the state or local authorities. On the other, their legal exclusion
concurrently produces their nonexistence (Bibler Coutin 2000). These
contradictory processes render undocumented migrants simultaneously visible
and invisible, thus challenging the disciplining powers of states and limiting
their capacity to regulate their societies.

Due to their precarious position, undocumented migrants inevitably
participate in and generate what Sciortino and Bommes (2012) have defined
as foggy social structures. These informal structures and institutions—such as
the underground labor and housing markets and unregulated social
services—provide undocumented migrants with alternatives to outlets and

! This study uses a broad definition of undocumented migration that incorporates a host of legal
categories that imply unauthorized residence and/or employment (including: failed asylum
seekers, visa overstayers, illegal border crossers). While some scholars have generated typologies
that differentiate between various undocumented groups based on (1) the legality of entry, (2) the
legality of residence, and (3) the legality of employment (see Donato and Armenta 2011), for the
purpose of this article the terms undocumented migration, irregular migration, and illegal
migration are used interchangeably. For additional discussion of the concept see Dauvergne
(2008), De Genova (2004, 2013), and Donato and Armenta (2011).
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services from which they are excluded as a result of their (il)legal status. At
times, state agents, particularly local ones, actively participate in these
structures in an effort to reconcile the challenges that emanate from the
contradictions between abstract immigration law and concrete bureaucratic
needs (van der Leun 2003). Fog depicts the in-between position these structures
occupy as neither fully visible nor invisible. Instead, they challenge the state,
since they are simultaneously submerged and conspicuous, constituting what
Geddes (2007, 59) calls “a ‘twilight zone’ of informality and irregularity within
which many migrants exist. The point here is that irregular migration and
informal employment by migrant workers are at least as much an issue of fuzzy
organizational boundaries within states as of the strength of external frontier
controls.” The fog does not solely hinder states’ capacity to render their
territory and population legible (Scott 1998) but also generates a plurality of
normative codes that undermine and challenge state sovereignty and capacity to
define social rules (Merry Engel 1988).

The relation between undocumented migration and the state, however, is
fraught with multiple complexities. While undocumented migration challenges
states, the latter are not exogenous to the former’s creation. The very concepts
of illegal migration and irregularity are legal and social constructs produced and
reproduced by the state (Calavita 2005; Dauvergne 2008; De Genova 2004,
2013). In this context, De Genova (2004, 161) critiques the common reification
of illegality and its perception “as a mere fact of life, the presumably transparent
consequence of unauthorized border crossing or some other violation of
immigration law,” perceiving it instead as a product of active state construction.
Paradoxically, since states hold an exclusive prerogative to define legality, they
are, in fact, largely complicit in the very production of illegality. However, this
complicity does not detract from the material and practical consequences
irregularity engenders, since by definition social constructions shape our
collective understandings of the material world and generate real-world
consequences. This article focuses on these latter consequences.

In response to the challenges undocumented migration generates, states
have generally employed three strategies: deportation, toleration, and
regularization. The analysis focuses on regularization, which implies the
conditional provision of some form of legal status (permanent or temporary)
to undocumented migrants. Despite the highly controversial nature of
regularizations, they have been implemented by almost all developed
migrant-receiving states (Baldwin-Edwards and Kraler 2009; Levinson 2005).
However, we still lack a broad understanding of their impact and effects on
the states that grant them (Finotelli 2012). Existing research has focused on
their legal-institutional aspects (Apap, De Bruycker, and Schmitter 2000;
Baldwin-Edwards and Kraler 2009), economic and political conditions under
which they are implemented (Chau 2001; Epstein and Weiss 2011; Maas 2005),
the role of migrants and social movements in facilitating regularization
(Baldwin-Edwards and Kraler 2009; Coutin 2000; Hagan 1994; Laubenthal
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2007), and country-specific case studies (Levinson 2005; Miller 2002). This
article sets out to bridge this gap by comparatively analyzing regularizations
from the perspective of the state, assessing their efficacy as measures for
reducing the fog generated by irregular immigration and examining their impact
on state capacities and sovereignty.

The analysis utilizes the effects of regularizations to shed light more broadly
both on the nature of the state and on sovereignty in today’s era of intensified
international migration. Scholars of migration politics have bemoaned the fact
that the relation between immigration and the state is under-theorized
(Hollifield 2008; Zolberg 1999). This study sets out to offer a modest
contribution in this direction.

Studying Regularizations and the State

Regularizations afford a particularly interesting lens through which to
examine the interplay between immigration and state sovereignty, given the
paradox they engender. While regularizations are implemented to enhance
states’ capacities to penetrate and control the populations residing within their
territory, their very adoption enunciates the incapacity of states to determine
who is permitted to enter and reside within the national territory. This paradox
has led some scholars to conclude that regularizations signify state weakness.
Soysal (1994, 159) perceives regularizations as symbolizing a broader erosion of
national citizenship and transgressing “the national order of things.” Others
have suggested that regularizations are not an efficient remedy since migrants
often lapse back into irregularity (Calavita 2005), continue participating in the
underground labor market (Zincone 2000), and encourage additional irregular
flows (Larramona and Sanso-Navarro 2011).? Public debates regarding these
policies have similarly been highly contentious (see Levinson 2005). While
proponents argue that regularizations are necessary due to limited repatriation
capacities, and the concurrent need to maintain social order, opponents
claim that regularization undermines the rule of law as “[aJmnesty, it is
argued . . . implies capitulation to those migrants who, collectively, have taken
the migration process into their own hands” (Baker 1997, 9). From this
perspective, regularizations constitute an acknowledgement of state weakness
vis-a-vis unwanted immigrants since states not only condone transgressors, but
also reward them.

This study transcends these debates by highlighting the relation between
regularizations and state sovereignty and capacities. Building on Krasner’s
(1999) disaggregated conceptualization of sovereignty, I advance a nuanced
understanding of the impact of regularizations on the states that implement

2 Spain, for instance, was intensely criticized by its Northern European neighbors for regularizing
560,000 undocumented immigrants in 2005. Consequently, several countries, including Holland,
Germany, and France, have sought to create a European Union-wide ban on mass regularizations.
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them. Utilizing evidence from a wide array of cases, I argue that regularizations
should not be conceptualized as a phenomenon that solely erodes or bolsters the
primacy of the nation state and its sovereignty. Rather, they transform the very
meaning of state sovereignty by concurrently bolstering and eroding its
primacy, thereby creating a new balance between its components: the decline in
one dimension does not necessarily imply the weakening of others (Rudolph
2005). While regularizations signal the limited ability of states to exercise
sovereign control over their boundaries (interdependence sovereignty), they
simultaneously bolster capacities to control the population residing within their
territory (domestic sovereignty), and can ultimately enhance interdependence
sovereign capacities as well. Thus, despite limitations, regularizations constitute
a partially effective policy for countering the challenges posed by undocumented
populations. The national order of things is reconstituted at the very moment it
appears to be transgressed: when states exercise their sovereign prerogative to
redefine community boundaries, they transform undocumented migrants into
recognized state subjects that are susceptible to its authority and control.

I develop my argument by demonstrating how the information generated
through regularizations can potentially bolster state capacities in diverse
areas: the control of territorial boundaries, reassertion of the rule of law,
extraction of taxes, control of the labor market, authority over and control of
resident populations, and the enhancement of long-term integration processes
that generate productivity gains. Additionally, regularizations reduce the
administrative complexity generated by the diversity of statuses and
irregularity (Kraler 2009). Regularizations can therefore render the social
terrain more legible, thus bolstering state capacities and sovereignty. The
degree to which regularizations fulfill these goals, however, is contingent on
their design as well as on the efficient collection and utilization of information.
In this sense, while regularizations might be necessary to reduce the fog, they
are not sufficient.

The focus on regularization also emanates from the weakness of the
alternatives: deportation and toleration. By enforcing external and internal
border controls, deportation policies seek to detect and repatriate
undocumented immigrants. A state’s ability to implement these measures is
limited due to domestic legal constraints (Ellermann 2009), logistical difficulties,
and monetary considerations® (Reyneri 2013). Furthermore, attempts to employ
coercive state power to “regain control of state borders” through raids and
repatriation, particularly when not coupled with policies that counter the
underlying structural causes that facilitate undocumented migration, are
primarily symbolic, designed to assuage public concerns, and produce limited

3 Gordon and others (2009) have estimated that, if it were logistically possible to repatriate the
entire undocumented population in of the United Kingdom, the fiscal burden would amount to
almost five billion British pounds.
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concrete effects* (Andreas 2000; Messina 2007). While all states exhibit some de
facto toleration toward undocumented migrants, Germany and the Netherlands
have both experimented with official toleration policies toward particular
categories of undocumented migrants (Morris 2003). Toleration, however,
offers only partial relief, since it does not permit migrants to fully emerge from
the shadows (van Meeteren, Engbersen, and van San 2009). Additionally, by
normalizing illegality, toleration can negatively impact the rule of law (Abella
2000). Thus Reyneri (2013, 148) concludes that regularization is “the sole policy
tool which has effectively worked to drain the large pool of undocumented
immigrants.”

Despite the political controversies they engender, regularizations have been
broadly implemented, and their impact must not be underestimated
(Baldwin-Edwards and Kraler 2009). In recent decades, Southern European
countries have been at the forefront of regularization. In Spain, Italy, Greece,
and Portugal, regularizations constitute a central policy instrument for
countering underground labor markets, overcoming labor shortages, enhancing
taxation, and exposing undocumented populations (Campani 2007; Maas
2005). Consequentially, over half the documented immigrants in these countries
have earned their status through regularization (Baldwin-Edwards and Kraler
2009). Spain alone has regularized almost a million immigrants since 2000
(Arango and Finotelli 2009). Overall, during the last 30 years, over eight million
immigrants have been regularized in the European Union and the United States
by means of 34 mass regularizations.

The present analysis foregrounds a particular subset of regularizations.
First, it addresses “one shot,” extraordinary regularization programs as
opposed to ongoing, case-by-case regularization mechanisms, since the latter
exert significantly different long-term effects (Sabater and Domingo 2012) and
produce less uniform results due to their reliance on administrative discretion
(Baldwin-Edwards and Kraler 2009; Schierup, Hansen, and Castles 2006; van
Meeteren, Engbersen, and van San 2009). Second, the discussion is limited
to regularization programs in highly developed countries for two reasons: (1)
the dynamics of migration to developed and developing countries diverge
significantly (Castles and Miller 2009); and (2) these categories of countries
display pertinent differences in their capacities to exercise control and authority
over their populations, and control state boundaries (Migdal 1988).

The discussion consists of four sections. The first develops the conceptual
apparatus whereby I explore issues concerning regularizations and the state.
The second assesses the impact of regularization programs on states’ capacities
to control and maintain authority over populations residing within their

4 While the U.S. repatriation figures have increased by 70 percent over the last five years, over 50
percent of immigrants deported between 2009 and 2012 were legal immigrants who had been
convicted of committing various felonies (US Immigration and Customs Enforcement [ICE]
2012).
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boundaries (domestic sovereignty). The third evaluates evidence concerning the
impact of regularization on states’ capacities to control their borders
(interdependent sovereignty). The final section integrates the theory and
evidence, suggesting a framework for understanding regularization and its
effects on the state.

State Capacities and Sovereignty in a Globalizing World

Over the last 20 years, scholars have increasingly questioned states’ abilities
to constitute the locus of authority in world politics, concluding that the
Westphalian model of sovereignty is in decline (see e.g., Jacobson 1996;
Koslowski 2000; Soysal 1994). According to this post-national or globalization
approach, states no longer comprise the primary organizing unit of social and
political relations since their agency to devise the rules of the game has been
eroded simultaneously by global and local forces. The growing influence of
nonstate actors, the proliferation of human rights, the dependency on global
markets, and the increasing permeability of national boundaries to the
penetration of information, goods, capital, and people have contributed to the
erosion of the state (Appadurai 1990; Sassen 1998). Examining national
citizenship regimes, Soysal (1994, 163) argues that the state “is no longer an
autonomous and independent organization closed over a nationally defined
population.” As a result of the heightened centrality of human rights norms,
citizenship rights are being increasingly redefined as human rights, and “the
individual, as an abstract, human person, supplants the national citizen” (Soysal
1994, 165). States are therefore increasingly unable to exclude noncitizens (legal
or illegal) from rights that were formerly accorded solely to citizens. Along
similar lines, Jacobson (1996) emphasizes international law. “The state’s role
and the relationship between the state and its nationals, is increasingly defined
by the international order, specifically by international human rights codes and
institutions” (Jacobson 1996, 77).

Opponents of these theses have argued that these conclusions overestimate
the effects of the global pressures and constraints, and their impact on state
capacity and autonomy (see e.g., Joppke 1999; Messina 2007). They aver that
constraints are often self-imposed and represent a reconfiguration of state
power rather than its decline. This /iberal state approach suggests that many of
these global trends emanate from within the state itself, and that restructuring
or reducing state power is consistent with state interests. Hollifield (1992, 2008)
points out that the main constraints on state autonomy vis-q-vis migration are
endogenous to the institutions of the liberal state—the result of a commitment
to market autonomy, economic integration, and independent courts (see also
Hansen 2002; Joppke 1999). Guiraudon and Lahav (2000) similarly argue that
domestic constraints have emerged as a means of enhancing states’ overall
power. Ceding and devolving power to supranational, local, and private actors
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enables the prioritization of coercive power and increases the effectiveness of
migration management. Thus, while post-national shifts are evident at every
level of citizenship, the overall balance still favors the state as the primary unit
in world politics (Bosniak 2000).

In this study, I espouse the liberal state approach as my point of departure
owing to its more nuanced account of contemporary transformations in state
capacities and sovereignty. Post-national approaches offer an over-determinate
and unidirectional vision concerning the effects of globalization on states,
overlooking both the role of state agency in facilitating and responding to these
transformations, and the ongoing dialectic between global pressures and state
interests. The question is whether, and to what extent, states are able to
maintain their autonomy and exercise control and authority over their
populations and territory. Regularizations provide an opportunity for
examining these dynamics, and the findings facilitate a broader understanding
concerning the national/global nexus. Before addressing the evidence, however,
it is imperative to define state capacities and sovereignty.

In recent decades, social scientists have sought to identify the key
dimensions of state capacities. These include, among others: resource
extraction, sovereign integrity, efficient and loyal bureaucracy, coercive
capacity to control society and maintain order, and institutions capable of
allocating resources according to state interests (Cardenas 2010; Evans,
Rueschemeyer, and Skocpol 1985; Migdal 1988). However, measuring these
dimensions and aggregating their effects to estimate overall state capacities can
prove challenging. For instance, while high taxation rates might indicate a
strong extractive capacity, they could instead be attributable to other factors
that make tax collection less arduous (Lieberman 2002).

The concepts of sovereignty and state capacity are closely related. Krasner
(1999) differentiates between four analytically distinct attributes commonly
ascribed to sovereignty. Domestic sovereignty refers to the ability of states to
exercise authority and control over their population. Interdependence
sovereignty concerns the capacity of states to regulate and control transborder
flows. International legal sovereignty refers to states’ mutual recognition of their
sovereignty. Finally, Westphalian sovereignty concerns the exclusion of external
actors from interfering with domestic authority. This distinction is useful for
two reasons. First, it allows us to analytically distinguish between state capacity
to control society by enforcing practices such as tax collection, military
conscription, and legal rules on the one hand, and its capacity to control its
borders on the other. Second, while domestic sovereignty is related to both
authority and control, interdependence sovereignty concerns control alone. The
analysis focuses primarily on the first two forms of sovereignty since they are the
most pertinent to our discussion. In this respect, I diverge from Messina (2007),
who argues that interdependence sovereignty constitutes the primary concern
for host countries, demonstrating that domestic sovereignty constitutes an
equally (if not more) crucial concern.
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Migdal’s (2001) State in Society approach can further facilitate the analysis
of states’ capacities to exercise these forms of sovereignty. In contrast to
approaches that perceive the state as an autonomous entity that constitutes the
ultimate locus of authority and control, Migdal envisages the state as one social
force within a web of relations that includes multiple forces and that exercises its
authority and control with varying degrees of success. Since they are neither
monolithic, coherent organizations, nor organizations that are immune to
penetration by other social forces, states are both internally fragmented and
susceptible to social influence and competition.

In his analysis of contemporary states, Migdal proposes two levels of
analysis. The first is the image of the state, an ideal type that projects a state of
mythical qualities, as a “dominant, integrated, autonomous entity that controls
[rulemaking], in a given territory” (Migdal 2001, 16). To cultivate this image,
states are perceived as maintaining two boundaries: territorial boundaries,
which separate one state from another; and social boundaries, which separate
the state from the society it controls. This image generates a cohesive vision of
the state and shapes perceptions of its character. In the context of international
migration, the image of the state generates a perception of an entity that is
capable of formulating coherent policies, implementing them, and maintaining
its territorial integrity. The second level is that of state practices. At this level,
the state is revealed as a partially autonomous actor embedded in a web of
competing social actors in which the boundary between the state and society is
often nebulous and ill defined (Migdal 2001; Mitchell 1991). Consequently,
states must cooperate with social actors to compete successfully with rival codes
for social organization. Furthermore, states do not possess the ostensible
coherence projected by their image. Instead, social groups and state agencies
compete with one another to determine policies and define rules, and follow
conflicting logic and interests, often generating contradictory outcomes.

As we progress to the analysis of specific policies in immigration or
otherwise, it is important to keep in mind that even when a certain degree of
coherence in design and enforcement levels is achieved, the potential exists
for unintended consequences as a result of the interaction between concrete
social forces and policies (Andreas 2000; Cornelius 2007; Migdal 2001). For
example, in response to increased border control operations along the
U.S.—Mexican border during the early to mid-1990s, professional immigrant
smuggling rings gained prominence, facilitating the continuation of migration
flows while undermining new border control efforts.” Similarly, flaws in policy

5 Andreas (2000) argues that while states pursue smugglers in an attempt to halt their activity, they
concurrently facilitate the smugglers’ operations. First, by implementing restrictive immigration
laws, states generate growth in demand for smuggling services. Second, through increasing
enforcement, states inadvertently facilitate the consolidation of smuggling rings and the
development of more sophisticated evasion tactics, creating a peculiar dependence of the
smuggling rings on the state.
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design (Cornelius and Tsuda 2004), interest group politics (Freeman 1995),
contradictions within the state (Calavita 1992), and persistent structural pull
factors all play a role in producing suboptimal outcomes in immigration policy
and its implementation.

Regularization and Domestic Sovereignty

As mentioned previously, regularizations are potentially capable of
enhancing states’ abilities to control their populations, extract resources,
and implement the rule of law, corresponding with Krasner’s (1999) concept
of domestic sovereignty. This section explores the relation between
regularizations and domestic sovereignty, and examines how their
implementation can alter and reinforce state control and authority over its
population. The potential for enhancing domestic sovereignty emanates
primarily from the information-generating functions of regularizations.
Legalization procedures require applicants to provide multiple forms of
information that have been utilized to tackle diverse issues such as public
health, taxation, crime, and labor rights. While states vary in their capacities to
collect and utilize information, it remains a vital aspect of all regularization
programs (Baldwin-Edwards and Kraler 2009; Jandl 2004). Thus information
gathering is located at the crux of the relationship between regularization and
domestic sovereignty. Here, I focus primarily on the impact of regularization
programs on two aspects of domestic sovereignty: (1) legibility and population
management and (2) taxation.

Legibility and Population Management

State capacities to render society legible constitute a primary component
of domestic sovereignty. By definition, states possess limited information
concerning the number, sociodemographic attributes, labor market
participation, and spatial distribution of undocumented populations. As a
consequence of the latter’s submerged position, data collection is particularly
challenging (Lazaridis and Poyago-Theotoky 1999). Demographic data,
however, are a fundamental element of state control as well as a capability
for efficient policy making, implementation, and resource allocation (Scott
1998). Albeit a far from perfect means of obtaining demographic information,
given that a portion of the undocumented population is excluded or does
not apply (Jandl 2004), regularizations significantly increase the knowledge
that authorities possess regarding resident populations. Beyond the
regularization-induced incentives for migrants to impart such information,
legalized migrants are also more likely than undocumented ones to provide
information since the latter are often reluctant to cooperate with state authority
(Papademetriou, O’Neil, and Jachimowicz 2004).
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There are ample empirical examples of effective information collection
during regularization processes. The first regularization in Greece (1998) was
primarily implemented for the purpose of gathering data concerning the
demographic characteristics and labor market distribution of its foreign
population for the want of alternative means of obtaining this information
(OECD 2000). During the process, immigrants were also required to provide
information regarding economic behavior and remittances. As a result,
“Greece’s very poor statistics on immigration improved considerably due to a
flow of information on applicants’ characteristics” (Fakiolas 2003a, 545).
Following the Immigration Reform and Control Act (IRCA) 1986
regularization in the United States, it was ascertained that official estimates
pertaining to the number of undocumented immigrants were exaggerated
(Jacobson 1996). Conversely, during the 2002 regularization in Italy, it
transpired that the undocumented population was significantly larger than
was previously thought (Calavita 2005). Regularizations in France, Spain,
and Italy have all provided information concerning the length of irregular
residence, immigrants’ ethnic composition, and source countries, enhancing
states’ understanding of the domestic dynamics of irregular migration
(Campani 2007).

While most regularizing countries collect demographic information, few
have utilized it for rigorous analysis as a means of enhancing legibility.
Exceptions to this are the United States and France, and more recently Spain
and Italy, which have exploited regularization data to enhance immigration
policy effectiveness and evaluate the performance and outcomes of
regularization programs (Marmora 1999; Papademetriou, O’Neil, and
Jachimowicz 2004). In France, the 1981 and 1997 regularizations were followed
by multiple studies of regularized populations commissioned by the Ministry of
Labor. One such study, conducted by Neyrand (2000), which included a sample
of over a third of the regularized population, analyzed the socioeconomic
characteristics of the beneficiaries prior to the 1997 regularization and their
projected integration assistance needs. Thierry (2001) employs regularization
data to analyze shifts in the dynamics of migration flows into the country as well
as the efficacy of the process in reducing irregularity. In the United States, the
post-IRCA Legalized Population Surveys provided authorities with information
regarding earnings, education, mobility, and living conditions before and after
regularization, and has generated a great deal of demographic and economic
research (see Amuedo-Dorantes and Bansak 2011; Borjas and Tienda 1993;
Chiswick and Miller 1999). Data analysis following Italy’s 2002 regularization
provided extensive information concerning labor market dynamics in addition
to migrants’ spatial distribution and their living and working conditions.
Furthermore, Italy’s post-regularization survey research has facilitated a
comparative analysis of the economic and social integration of immigrants
holding various legal statuses, including those excluded from regularization
(Cesareo 2007).
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Growing security concerns and securitization of migration constitute an
additional factor that compounds state authorities’ quest for increasing social
legibility regardless of legal status (Bigo 2002; Castles and Miller 2009).
Undocumented migrants pose a particular challenge since information
concerning their identity and background is limited. Unlike regular migrants,
who undergo selection processes and screening, undocumented immigrants by
definition circumvent these procedures. Furthermore, clandestine human
smuggling operations are often implicated in other forms of contraband, such
as the smuggling of illicit drugs and arms (Andreas 2000). Regularization
information can help create post facto migrant selection mechanisms for the
purpose of identifying and excluding immigrants deemed undesirable—for
instance, those with criminal records or various illnesses—since regularizations
commonly include criminal and medical screening (Baldwin-Edwards and
Kraler 2009; Magana 2003). As a member of the Mexican American Legal
Defense Fund expressed it, legalization “was a way of getting a large group of
immigrants under legalized policing scrutiny” (Magana 2003, 42).

However, there are several potential limitations. Migrants can provide
incomplete or false information due to fear of negative repercussions from the
state or other actors (relatives, employers, or smugglers). In Italy in 1990, many
immigrants did not apply for legalization for fear that providing incriminating
evidence against former employers would be detrimental to their well-being.
Additionally, since employers were required to submit the applications,® some
mounted obstacles that rendered it impossible for their employees to apply
(Reyneri 1998). Another challenge is posed by missing information as a result of
the inevitable exclusion of some migrants from the process following criteria
restrictions or self-selection among migrants who anticipate rejection. The latter
problem is exacerbated when rejection is coupled with the threat of deportation
(Papademetriou and Somerville 2008). For instance, during the 1998 Greek
program, concerns over deportation led many eligible immigrants not to
participate (Papantoniou-Frangouli and Leventi 2000). These limitations
illustrate the discrepancy between the potential of regularizations and their
implementation. While regularizations can facilitate the collection and analysis
of crucial information, this outcome is contingent on policy design and
implementation.

Despite these caveats, recent regularization processes suggest that learning
processes have taken place. Regularizing states are increasingly successful
in defining, collecting, and utilizing information to enhance population
management, thereby bolstering domestic sovereignty. Qualitative and
quantitative changes in the formal information requirements have boosted the
effectiveness of policy designs, producing increasingly efficient outcomes.

¢ This form of regularization, which appoints employers as intermediaries in the process, has been
common in most regularization processes in Spain and Italy (Calavita 2005). Thus we should
expect similar biases in both cases.
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Taxation and the Underground Economy

Robust underground economies and pervasive illegal employment pose a
significant challenge to state sovereignty. States have little oversight over
underground economies and limited ability to tax or regulate them. In
consequence, they exert a negative effect on national welfare systems and afford
submerged businesses a comparative advantage over formal competitors. The
challenge to welfare systems is exacerbated by the fact that workers in the
underground economy, including undocumented immigrants, are often eligible
for various government-funded programs such as health care and education.
Underground economies undermine domestic sovereignty in at least three
respects. First, they frustrate revenue extraction by the state. Second, they limit
state capacity for comprehensive economic planning. Third, they generate
a secondary legal code that undermines the rule of law. In other words,
underground economies erode the aptitude of states to control society and
implement rules. The significance of these challenges cannot be overstated, since
extractive capacities “provide insight into the development of modern state
capacities to wield their authority over individuals and groups within society.
The ability to tax is virtually a prerequisite for governance” (Lieberman 2003,
6).

In response to these challenges, regularizations have facilitated the
emergence of a significant proportion of the irregular labor force. Information
has been utilized to crack down on illegal businesses, augment the tax base
through the insertion of legalized workers into social security and income tax
systems, and penalize delinquent employers. In this sense, regularizations are
crucial for enhancing state capabilities to tax its inhabitants and monitor and
regulate economic activity.

In most countries, undocumented migration and underground economies
are inextricably linked, even though many native workers are also employed in
the latter.” Since undocumented migrants are excluded from the regular labor
market, they are constrained to seek employment in the underground economy.
Illegal hiring of migrants is especially prevalent in sectors such as tourism,
domestic care, small industry, and agriculture (OECD 2000). The United States
and Great Britain, however, are exceptions in this respect. Due to the lack of
national identification cards in both countries, undocumented migrants are

" In Italy, for instance, there are almost five million workers who participate in the underground
economy (Morris 2002). Out of the immigrant population, over 30 percent work informally,
and over 60 percent obtained their first job in the underground economy (Calavita 2005).
Available data indicate that this situation is more extreme in certain industries. In the field of
domestic care, which is dominated by irregular workers, there are over one million informal
workers, 50 percent of whom are non-European Union immigrants. In agriculture, assessments
indicate that 73-85 percent of workers are irregular. In aggregate, Italian employers save
approximately 13 billion dollars a year in income and social security taxes by employing
immigrants irregularly (Calavita 2005).
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often employed in the formal labor market. It has therefore been estimated that
federal and state governments in the United States collect over 50 percent of the
direct tax potential from undocumented immigrants while partially excluding
them from social services (Orrenius and Zavodny 2012).

The challenges associated with exposing the underground economy are
particularly acute in countries when the latter is robust and normatively
accepted, as is the case in Spain, Italy, and Greece (Castles and Miller 2009;
Sassen 1999). Beyond the challenges that emanate from the submerged nature
of such enterprises, many businesses function on the cusp of formality,
retaining both legal and submerged employees (Morris 2002), or through
partially declared positions that produce workers who are simultaneously
located in the formal and the informal economies (Reyneri 1998). In response
to these concerns, the 2005 Spanish regularization was publically heralded by
Labor Minister Caldera as “one of the greatest processes of exposing the
hidden economy in Europe in the last 40 or 50 years” (Caldera cited in Maas
2005, 6).

Information concerning the structure of the underground economy is
collected in most regularization processes (Levinson 2005). However, prior to
2002, Spain and Italy experienced limited success in utilizing such information for
countering the underground economy. France offers an alternative trajectory.
French success derived from the coupling of regularization with increased labor
enforcement (Miller 2002), triggering the contraction of the underground
economy (Reyneri 2001). Thus regularizations are necessary but insufficient to
counter irregularity since states must employ additional mechanisms such as
worksite inspections and employer sanctions (Jahn and Straubhaar 1998).
However, these mechanisms often encounter political opposition from both
immigrant advocacy groups and employers (Ellermann 2009).

Recent regularizations in Italy and Spain suggest that learning processes
have enhanced policy design, generating a reduction in the size of their
respective underground economies. For instance, both countries have utilized
regularizations to expose economic sectors located primarily underground.
The domestic sector, for example, poses a particular challenge for state
penetration and enforcement since workers are mostly self-employed and
frequently reside with their employers, thus incurring the specific targeting of
this sector for regularization. After the 2005 process, the proportion of
documented immigrants in Spain reporting employment in the domestic sector
increased from 1 to 22 percent in Madrid, and represented 32 percent of
applicants in the entire country (Fuentes, Moreno, and Callejo 2011). The
2002 Ttalian regularization generated information concerning the employment
distribution of undocumented migrants in the service sector (Calavita 2005),
revealing that over 48 percent of those legalized were domestic workers
(Cesareo 2007). As a result of continued growth in this sector, Italy
announced a targeted regularization in 2009 granting legal status to an
additional 270,000 domestic workers (Finotelli and Arango 2011). Domestic
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workers were also targeted in the only regularization program implemented in
the United Kingdom (Lenoel 2009).

While Spain’s underground economy flourished long before mass
immigration commenced, its persistence constituted a major pull factor for
irregular migration into the country, employing over 53 percent of the migrant
labor force in 2003 (Cebolla Boado and Gonzalez Ferrer 2008). While previous
regularizations lacked the means to effectively counter the submerged economy,
the 2005 process included multiple measures to reduce incentives for illegal hiring
by enhancing workplace enforcement (Barbulo 2005a) and expanding regular
avenues for migrant recruitment. While these did not eliminate the submerged
market, they contributed to its diminution and generated additional tax revenue.
The insertion of over 95 percent of the regularized migrants into the social
security system resulted in a monthly increase in social security contributions of
113.7 million euros (Barbulo 2005b), constituting a 3-percent revenue increase
(Papademetriou and Somerville 2008). The regularization accounted for 44
percent of foreigners registered in the social security system in 2007, signifying an
increase in the proportion of foreigners in the formal labor market from 6.14 to
9.58 percent (Ministerio de Trabajo y Asuntos Sociales 2007). Estimates suggest
that in 2006, documented immigrants’ social security contributions exceeded the
cost of services by 4.6 billion euros, accounting for half the social security surplus.
While these figures have declined following the current economic crisis, annual
surplus from immigrant contributions still exceeds 2.5 billion euros (Fuentes,
Moreno, and Callejo 2011).

The 2002 regularization in Italy also enhanced employer sanctions and
social security contributions by 1.8 billion euros annually (European
Migration Network 2007). Similarly, the Greek regularizations of 1998 and
2002 were motivated by the prospect of extracting taxes from immigrants and
employers; this prompted the government to overlook widespread public
opposition to the measure (Levinson 2005). While the paucity of the available
data precludes the assessment of tax revenues, existing data suggest that on
average, legalized migrant tax contribution exceeds 2,500 euros annually,
which is higher than the average native-born worker’s contribution (Cholezas
and Tsakloglou 2009).

Owing to variations in taxation mechanisms, the impact of regularizations
on revenues varies across countries. Evidence from Italy, Spain, and Greece
indicates that undocumented migrants pay few direct taxes and consume
social services, while legalized migrants contribute to the system and consume
fewer services than their average contribution. As mentioned previously, many
undocumented workers in the United States are employed in the regular labor
market and pay taxes (Orrenius and Zavodny 2012). A survey conducted
among undocumented migrants from Mexico revealed that between 74 and 89
percent of those who consume state services pay direct taxes (Lopez, Oliphant,
and Tejeda 2007). Thus future regularizations in the United States are liable
to generate less short-term revenue as compared with Southern Europe since
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increasing consumption of state services combines with a relatively modest
growth in tax contributions.?

Regularizations can also produce long-term economic benefits owing to the
relation among legal status on one hand, and integration, economic mobility, and
educational attainment on the other (Baldwin-Edwards and Kraler 2009; Brown
et al. 2011). Evidence suggests that documented migrants have a greater
propensity for social and economic mobility and integration since regularization
eliminates fear of repatriation, enhancing migrants’ security and time horizons.
Amuedo-Dorantes and Mazzolari (2010) identify a decline in immigrant
remittances following regularization as a result of increased status security,
leading to a reduction in their investment in their countries of origin as a form of
insurance. Legalization also enhances migrants’ employment and income
opportunities, particularly through inter-sectoral mobility (Andall 2006; Veiga
2007). Amuedo-Dorantes, Malo, and Munoz-Bullon (2013) posit that the 2005
process in Spain increased the likelihood of immigrant employment by 16 percent
and annual earnings by approximately 13.2 percent. Using IRCA data,
Rivera-Batiz (1999) suggests that legalized men and women wages increased by
15 and 21 percent, respectively. Similarly, Lynch and Oakford (2013) maintain
that five years after legalization, incomes increased by 15 percent and increased
by a further 10 percent following naturalization. Additionally, legalized migrants
have a higher propensity to become entrepreneurs, establishing both local and
transnational businesses. One indicator of increasing economic well-being and
a perception of relative permanence in the host country is home ownership.
Employing data from Spain, Amuedo-Dorantes and Mundra (2013)
demonstrate that legalization increases migrants’ home ownership rates by 20
percent. Thus, regularizations can generate productivity gains by transforming
immigrants into more active economic actors, increasing their earnings, skills, tax
contributions, and overall benefit to national and local economies.

Regularizations have also been found to increase incentives and
opportunities for investment in long-term training and education, particularly
among the second generation (Council of Europe 2007). Brown and others (2011)
argue that the legalization of immigrant parents has profound effects on human
capital attainment of the second generation, both for those who were born in
the host country and for those who immigrated as children. Their analysis
demonstrates that legalization functions as a socializing mechanism, significantly
affecting migrant children’s use of and fluency in English as well as their
educational attainment, generating long-term economic benefits. In addition,
their findings suggest that parents who do not regularize transfer economic

8 Recent estimations suggest that a regularization in the United States would increase state and
local tax revenue by two billion dollars annually, constituting a .7 percent growth from 6.3 to 7
percent of legalized families’ income (ITEP 2013). The Congressional Budget Office (2006)
estimated in 2006 that a regularization process could increase federal payroll tax revenues by as
much as 43 billion dollars over a period of ten years.
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disadvantages to the second generation. Donato and Armenta (2011) also point
out that legal status grants migrants increased access to state-sponsored
educational programs, local tuition rates, and funding opportunities.
Furthermore, through legalization, migrants are less exposed to and reliant on
illegal or submerged actors and institutions for their material survival. Thus
Baker (2013) identifies a relation between immigrant legalization and a reduction
in crime rates.

Despite these benefits, regularizations have also produced some unintended
consequences that can potentially undermine domestic sovereignty, as
exemplified by cases of fraud. The IRCA process, for instance, generated an
immense professional document fraud industry that initially provided migrants
with identification papers, and has since spilled over into other counterfeit
activities (Magana 2003). In other cases, criminal groups have been involved in
forging labor contracts and defrauding both migrants and the state (Donaire
2013; Lazaridis and Poyago-Theotoky 1999). In Spain, Greece, and Italy,
employers have illegally required employees to fund application expenses
(Martinez Morris 2002; Veiga 2007), while others have refused to regularize their
employees altogether (Papantoniou-Frangouli and Leventi 2000).

A second challenge concerns the fact that these previously discussed
revenue-generating effects are transitory due to migrants’ propensity to
lapse into irregularity (Veiga 2007). This phenomenon is perceived as
particularly acute in Southern European countries, which primarily grant
temporary permits that are contingent on long-term regular employment to
which migrants often have limited access (Veiga 2007). According to
Calavita (2005, 43), “[t]he contingent nature of legal status is underscored
by the instability inherent in the very programs designed to legalize
immigrants . . . The difficulties of illegal immigrants meeting this
standard . . . are legion,” leading some migrants to participate in repeated
regularizations (Reyneri 1998). However, not only have previous assessments
overestimated the scope of status loss, but evidence suggests that recent
regularizations have in fact increased prospects for status security (Reyneri 2013).
For instance, evidence from Italy (2002) and Spain (2005) suggests that over 80
percent of regularized migrants have maintained legal status and employment
(Arango and Finotelli 2009; Cesareo 2007). Furthermore, almost 85 percent of
immigrants legalized in 2005 maintained their status five years later (Sabater and
Domingo 2012), representing a 10-percent increase in status retention as
compared with previous processes (Baldwin-Edwards and Kraler 2009). Spanish
social security data also indicate stability in maintaining documented status
among most legalized migrant groups (Fuentes, Moreno, and Callejo 2011).°

® While these figures indicate increased capability of legalized migrants to maintain their legal
status, past rates have also been as high as 75 percent (Baldwin-Edwards and Kraler 2009).
Furthermore, the data on the number of immigrants who lost their status includes those who
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Regularization and Interdependence Sovereignty

Capacities for interdependence sovereignty such as immigration and border
control can also be affected by regularizations. Regularizations are crucial
for state strategies to reassert interdependence sovereignty in the context
of undocumented migration. Coercive policies such as repatriation and
border control alone have proven insufficient to remedy these challenges
(Andreas 2000). In the United States, bolstered border control has increased
the dangers associated with border crossing, has led to the expansion of
smuggling networks, and has reduced circular migration (Cornelius 2007). “The
intensified border control campaign has transformed the once relatively simple
illegal act of crossing the border into a system of illegal practices” (Andreas
2000, 95).

While perfect border control is quixotic, information gathered during
regularizations has bolstered capacities to control immigration flows (Levinson
2005). Owing to regularization, migrants have provided information concerning
smuggling rings, which account for an increasing proportion of irregular
migration entering Southern Europe and approximately 77 percent of irregular
migration into the United States (Carling 2007; Gathmann 2008). Information
has also exposed smuggling routes and covert cooperation between smugglers
and state agents, and facilitated more effective border control (Arango and
Jachimowicz 2005; Lazaridis and Poyago-Theotoky 1999). As a consequence,
the former president of Spain’s Criminal High Court called for special
mechanisms to regularize undocumented immigrants who provide information
concerning the personnel and practices of smuggling rings (Granda 2008). In
2002, Greece included special provisions for immigrants who furnished
information concerning human smuggling and sex trafficking operations
(Fakiolas 2003b). Similarly, the 1996 Italian regularization revealed that many
migrants were smuggled through France rather than via the maritime
Mediterranean border (Reyneri 2001).

By depleting the size of undocumented populations, regularizations can also
increase the efficacy of state controls over undocumented immigration.
Repeated regularizations in Italy and Spain have significantly decreased the
size of undocumented populations in both countries (Cesarco 2007). These
reductions afford a clearer terrain to identify transgressors and allocate
resources more efficiently. Additionally, the information gathered can reveal
actual labor market demand, thereby facilitating the creation of migration
policies that are more attuned to that demand (Morris 2003). Regularizations,
therefore, can function as a corrective mechanism that permits both retroactive
adjustments and enhances future migration policy design.

emigrated after being regularized, and therefore overestimate the propensity to fall back into an
irregular situation.
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Some scholars have raised concerns that regularizations actually increase,
rather than decrease, rates of undocumented migration, creating a pull factor by
generating incentives for additional migration in anticipation of legalization
(Boswell 2003; Cesareo 2007), while others are more skeptical regarding the
generalizability of such effects (Arango and Finotelli 2009; Baldwin-Edwards
and Kraler 2009). Evidence with regard to this hypothesis is mixed. Baganha
(2007) found that 13 percent of immigrants to Portugal were motivated by the
prospect of future regularization. Similarly, regularizations in France (1982)
and Italy (1996) resulted in increased irregular flows (Jandl 2004; Meissner,
North, and Papademetriou 1987). Other cases, however, lend little support to
this hypothesis. The IRCA process reduced irregular flows for several years
(Magana 2003). Border apprehension data indicate that there was an almost
50 percent decline in detentions between 1986 and 1989 despite the massive
increase in Immigration and Naturalization Service staffing (Orrenius and
Zavodny 2012). Larramona and Sanso-Navarro (2011) have recently argued
that irregular flows increased by 8 percent following the 2005 Spanish
regularization. However, Arango and Finotelli (2009) suggest that the apparent
increase was the result of shifts in smuggling routes due to border control and
bilateral agreements, and does not indicate an absolute increase in flows.
Furthermore, shifting rates of undocumented migration do not correlate with
the implementation of regularizations. For instance, despite the fact that there
was no prospect of a second regularization in the mid-to-late 1990s in the United
States, illegal immigration persisted and increased (OECD 2000).

Increasing migratory flows are primarily the consequence of labor
market demand, as the recent decline in undocumented migration to both
Southern Europe and the United States suggests (Papademetriou 2013). Thus
regularizations can be expected to generate additional undocumented migration
when not parceled with measures that counter the core structural pull factors,
and create adequate avenues for migrant recruitment. Early regularizations
in Southern Europe therefore generated additional irregularity because they
did not tackle persistent pull factors such as robust informal economies
and inadequate hiring norms, nor did they provide solutions for the demand
for migrant labor (Reyneri 1998).

Regularizations thus constitute a necessary but insufficient condition for
bolstering interdependence sovereignty. The efficacy of regularization is
contingent both on program design and on the capacity of the state to utilize the
information gathered to enhance control and create migration policies that are
more attuned to real market demands. Italy, Spain, and Greece in the 1990s
constitute instances of states that were ineffective in achieving these goals
(Boswell 2003), thus effecting the normalization of regularization as a substitute
for an active immigration policy (Finotelli 2012). Yet the recent evidence
presented earlier suggests that learning processes have occurred. Through
regularizations, states have reduced undocumented populations, enhanced
internal and external control, devised more effective immigration policies, and
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cracked down on smuggling rings. While regularizations do not furnish a perfect
prescription for migration management, they can empower states to bolster
control and reduce the discrepancy between their image and practices.

Conclusions: Bringing the State Back In?

This article has argued that regularizations do not necessarily weaken the
state, as their opponents assert. In many ways, they have the potential to
strengthen and reconstitute it. Doty (2003, 89) notes that the “passage of some
form of amnesty does not mean an end to reterritorializing practices. Indeed,
amnesties could be considered a form of reterritorializing itself.” Similarly,
Jacobson (1996, 43) posits that the “IRCA is significant because it illustrates
an attempt—indeed the major attempt—to assert the American sovereignty in
the face of external events and pressures.”’” It is thus intriguing that
many proponents of regularizations envision a borderless world, while their
opponents perceive themselves as committed to the integrity of the state. This is
a consequence of what can be described as “the paradox of regularizations.”
The policy, which seems to epitomize the erosion of the nation state,
simultaneously recasts it as sovereign by bolstering its capacities and
incorporating formerly (partially) invisible subjects into its sphere of authority
and control. While regularizations ostensibly hinder the rule of law, they
concurrently enable states to reinforce it; what appears to be a weakening of the
state simultaneously reconstitutes the national order of things.

Migdal (2004, 3) points out that since the end of the Cold War, “borders are
much more commonly understood as contingent, porous and in flux.” In
today’s post-modern world, the image of bounded, self-contained states is in
decline. The rapid global movement of ideas, people, and capital that permeates
borders, coupled with the bolstering of human rights regimes, renders this vision
of a coherent and bounded state increasingly difficult to sustain. These processes
are not only eroding the territorial integrity of the state but also the
communities of belonging that are constituted by its boundaries (Jacobson
1996; Migdal 2004). Regularization programs, however, require that we
revaluate our theoretical understanding of the role of the state in an era of
intensified international migration and globalization. In this context, state
agency is revealed, actively seeking to reassert control when it is threatened or
undermined. In this respect, regularizations enable states to enhance the
legibility of the populations they govern and to re-establish authority
approximating the high modernist ideal of bounded nation states by inserting
undocumented migrants into the state’s sphere of authority and control. Yet
these very processes also have a transformative impact on the states that
implement them.

10'While these authors hint at the main arguments presented in this article, they do so tangentially
and do not systematically develop their insights concerning regularization.
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If we return to the distinction between the state’s image and practices, a
revealing dynamic emerges. On one hand, regularizations can bolster state
capacities to assert both domestic and interdependence sovereignty. On the
other hand, as their imperfect capacity to realize their image is exposed, their
very implementation undermines and alters the state’s image. While these
processes seem contradictory, they are in fact complementary. This double
movement in which the state’s image is recast in a more realistic manner, while
practices are bolstered, engenders a more balanced relation between states’
images and practices—one that better reflects the complexities in which real
world states are embedded. Sassen (1998) is correct in asserting that while states
have changed, their significance has not declined. In this context, regularizations
do not solely weaken or strengthen states, but transform them instead,
generating a reconfiguration of sovereignty and forging a new equilibrium
between its components.
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